I N THE SUPREME COURT OF FLORI DA

MARTI N GROSSMAN,
Appel | ant,
V. Case No. SC05-1688

Lower Tri bunal CRC84-11698CFANO
STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE CI RCU T COURT
OF THE SI XTH JUDI CI AL ClI RCUI T,
I N AND FOR PI NELLAS COUNTY, FLORI DA

ANSVER BRI EF OF APPELLEE

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CAROL M DI TTVAR

SENI OR ASSI STANT ATTORNEY GENERAL
Fl ori da Bar No. 0503843

Concourse Center 4

3507 East Frontage Road, Suite 200
Tanpa, Florida 33607-7013

Tel ephone: (813) 287-7910
Facsimle: (813) 281-5501

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

TABLE OF AUTHORITIES . . . .. e i
STATEMENT OF THE CASE AND FACTS. . . .. .. . i 1
SUWARY OF THE ARGUMENT . . . . .. e e e e e 5
ARGUMENT . . . o 6

WHETHER THE TRI AL COURT PROPERLY DENI ED GROSSMVAN S
SUCCESSI VE MOTI ON FOR POSTCONVI CTI ON RELI EF.

CONCLUSI ON. . .o e e e e 14
CERTI FI CATE OF SERVI CE . . . . .. e e i 15
CERTI FI CATE OF FONT COVMPLIANCE. . . ... .. ... . . i 15



TABLE OF AUTHORI TI ES

Commonweal th v. LaFave,
714 N. E.2d 805 (Mass. 1999) .. ... ... . . 8

Foster v. State,
810 So. 2d 910 (Fla.), cert.
denied, 537 U S. 990 (2002) ... ... i 3]

G ossnan v. Crosby,
359 F. Supp. 2d 1233 (MD. Fla. 2005) .......... ... ... .. ... 3

G ossman v. Crosby,
880 So. 2d 1211 (Fla. 2004) ... ... 3

Grossman v. Dugger,
708 So. 2d 249 (Fla. 1997) ... .. 3

Grossnan v. State,
525 So. 2d 833 (Fla. 1988), cert.
denied, 489 U. S. 1071 (1989) .... ... . . . i 1

HIl v. State,
2006 Fla. LEXIS 8 (Fla. Jan. 17, 2006) .................. 7, 11

Hodges v. State,
912 So. 2d 730 (M ss. 2005), cert.
denied, 74 U S.L.W 3322 (Nov. 28, 2005) ................... 12

Jones v. State,
709 So. 2d 512 (Fla.), cert.
denied, 523 U.S. 1040 (1998) . ... ... . . . i 7

Jordan v. State,
2005 Mss. LEXIS 305 (Mss. May 19, 2005) .................. 11

Moreno v. Dretke,
362 F. Supp. 2d 773 (D. Tex. 2005) ......... ... .. 11

Robi nson v. State,
865 So. 2d 1259 (Fla.), cert.
denied, 540 U.S. 1171 (2004) ... ... .. . i, 7, 8

Roper v. Sinmons,
543 U.S. 551 (2005) . ... passi m




State v. Hughes,
969 P. 2d 1184 (Ariz. 1998) ... ... ... . . ... 8,

Ubin v. State,
714 So. 2d 411 (Fla. 1998) . ... ... . . . . i

Wl lianson v. Haynes Best Western,
688 So. 2d 1201 (La. App. 1997) ... ... .

Wight v. State,
857 So. 2d 861 (Fla. 2003), cert.
denied, 541 U.S. 961 (2004) .. ... i




STATEMENT OF THE CASE AND FACTS

This is an appeal from the sunmary denial of a successive

motion for postconviction relief. Appel l ant  Grossnan

the case are summmari zed

convicted of nurder and sentenced to death in 1985. The facts

appeal, Gossnan v. State, 525 So. 2d 833, 835-36 (Fla. 1988),

denied, 489 U S. 1071 (1989):

Appel l ant and a conpanion, Taylor, drove to a
wooded area of Pinellas County on the night of
Decenber 13, 1984, to shoot a handgun whi ch appel | ant
had recently obtained by burglarizing a hone.
Appellant lived in neighboring Pasco County at his
not her’s hone and was on probation followi ng a recent
prison term Wlidlife Oficer Mar gar et Par k,
patrolling the area in her vehicle, came upon the two
men and became suspicious. She left her vehicle with
the notor, l'ights, and flashers on, and took
possession of appellant’s weapon and driver’s |icense.
Appel l ant pleaded with her not to turn him in as
havi ng a weapon in his possession and bei ng outside of
Pasco County would cause himto return to prison for
violation of probation. Oficer Park refused the
pl ea, opened the driver’s door to her vehicle and
pi cked up the radio mcrophone to call the sheriff’s
of fice. Appel l ant then grabbed the officer’s I|arge
flashlight and struck her repeatedly on the head and
shoul ders, forcing her wupper body into the vehicle.
Oficer Park reported “I’m hit” over the radio and
screaned. Appel I ant continued the attack, and called
for help from Taylor, who joined in the assault.
Oficer Park mnaged to draw her weapon, a .357
magnum and fired a wild shot within the vehicle.
Si mul t aneously, she tenporarily disabled Taylor by
kicking himin the groin. Appellant, who is a large
man, westled the officer’s weapon away and fired a
fatal shot into the back of her head. The spent slug
exited her head in front and fell into a drinking cup
inside the vehicle. Bl ood stains, high velocity

in this Court’s opinion on direct



splatters, the location of the spent slug, and the
entry and exit wounds show that the victinms upper
body was inside the vehicle with her face turned
inward or downward at the nonent she was killed.
Appel  ant and Tayl or took back the seized handgun and
driver’s license, and fled with the officer’s weapon.

They returned to the Gossman hone, where they told

t he story of t he killing, i ndi vidual l'y and
col l ectively, to a friend who Ilived wth the
G ossmans. The friend, Brian Hancock, and Taylor
buried the two weapons nearby. Appel I ant, who was

covered with blood, attenpted unsuccessfully to burn
his clothes and shoes which Taylor |ater disposed of

in a nearby I ake. Approximately a week later
appellant and Taylor, individually and collectively,
recounted the story of the nmurder to another friend,
Brian All an. Approxi mately eleven days after the

murder, Hancock told his story to the police and
appel l ant and Taylor were arrested. Taylor, upon his
arrest, recounted the story of the nurder to a
policeman and, l|ater, appellant told the story to a
jailmate, Charles Brewer. Appel l ant and Taylor were
tried jointly over appellant’s objection. At trial
the state introduced the testinony of Hancock, Allan
and Brewer against appellant. The state also
introduced Taylor’s statenent to the policenman agai nst
Tayl or only. In addition, the state introduced the
charred shoes, the two weapons, prints taken fromthe
victims vehicle, testinony from a neighbor who
observed the attenpted burning of the clothes,
appellant’s efforts to clean the Grossman van, and the
changing of the van tires. Expert testinony as to the
cause of death and the significance of blood splatter
evi dence was also introduced by the state. The jury
was instructed that Taylor’s adnmissions to the
policeman could only be wused against him not
appel | ant. The jury was instructed on preneditation
and felony nurder based on robbery, burglary, and
escape. A general verdict of first-degree nurder was
returned against the appellant and Taylor was found
guilty of third-degree nurder. The judge followed the
jury’s twel ve-to-zero recomrendat i on t hat t he
appel l ant be sentenced to death.



Grossman’ s sent ence i's supported by f our aggravati ng
ci rcunstances: (1) the nurder was conmmtted during the course of
a robbery or burglary; (2) the nurder was commtted for the
purpose of avoiding arrest; (3) the murder was commtted to
di srupt or hinder |aw enforcenent; and (4) the nurder was
especially w cked, evil, atrocious, or cruel.

Grossman previously litigated a postconviction appeal and a
petition for wit of habeas corpus in this Court, to no avail.

G ossnman v. Dugger, 708 So. 2d 249 (Fla. 1997). Thereafter, a

successi ve habeas petition was filed on August 14, 2003, and

denied on My 7, 2004. Grossman v. Crosby, 880 So. 2d 1211

(Fla. 2004). Grossman filed a petition for wit of habeas
corpus in the United States District Court, Mddle District of

Fl orida, which was denied, Gossman v. Crosby, 359 F. Supp. 2d

1233 (M D. Fla. 2005, and is currently on appeal to the
El eventh Circuit Court of Appeal, Case No. 05-11150-P.

On May 16, 2005, Gossman filed a successive notion for
postconviction relief pursuant to Florida Rule of Crimnal
Procedure 3.851, asserting that relief was required under Roper

v. Simmns, 543 U.S. 551 (2005) (V1/1-33).1 The court bel ow

! References to the record in this appeal will cite to the volume
and page nunber. References to the record in Grossman’s prior
postconviction appeal, Florida Suprene Court Case No. 87,121,
are cited as “1PC-R ” followed by the vol une and page nunber.
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denied G ossman’s notion, finding it to be procedurally barred

and without nerit (V1/44-46). This appeal follows.



SUMVARY OF THE ARGUMENT

The trial court properly denied Gossman’s successive
postconviction notion as procedurally barred and w thout nerit.

Roper v. Simons, 543 U. S. 551 (2005), does not conpel reversal

of Grossman’s death sentence, since G ossman was 19 years old
when he killed Oficer Park. To the extent that G ossman clains
new nental mtigation is available, his claim is procedurally

barr ed.



ARGUMENT

WHETHER THE TRIAL COURT PROPERLY DEN ED GROSSVAN S
SUCCESSI VE MOTI ON FOR POSTCONVI CTI ON RELI EF

G ossman chall enges the trial court’s summary denial of his
successive postconviction notion. This Court wll affirm a
summary denial where the <clains are facially invalid or

conclusively refuted by the record. Foster v. State, 810 So. 2d

910, 914 (Fla.), cert. denied, 537 U S. 990 (2002). Even taking

the facts offered in G ossman’s successive notion as true, the
record conclusively denonstrates that he is not entitled to
relief. Therefore, this Court nust affirm the sunmary deni al
ent ered bel ow.

G ossman asserts t hat hi s deat h sent ence IS

unconstitutional in light of Roper v. Sinmmons, 543 U S. 551

(2005) . Al t hough he acknow edges that he was over eighteen
years of age when he killed Oficer Park, he clainms that a 2004
article on a brain-mapping study offers newly discovered
evidence that nust be considered with Roper in determning the
propriety of his death sentence. The court below properly
denied relief on his untinely notion.

G ossman’s notion asserted that this claim could not have
been presented earlier because Roper was not decided until 2005.

However, Grossman clearly has no claim under Roper. I n Roper,



the United States Suprene Court held that the Ei ghth Amendnent’s
prohi biti on against cruel and unusual punishnent forbids the
execution of a defendant that was a juvenile at the tinme of the
crime. Since Gossman was not a juvenile at the tinme of his
crime, as the court found below, he is not entitled to relief

under Roper. HIll v. State, 2006 Fla. LEXIS 8 (Fla. Jan. 17,

2006) (noting Roper prohibition only applies to chronol ogical
age of defendant).

Grossman  also asserts that newy discovered evidence
suggests that the statutory nmental mtigating factors apply in
this case. Relief for newly discovered evidence requires a
showi ng of facts unknown to the trial court, parties, or counsel
at the tinme of trial, that could not have been discovered wth
due diligence, and would probably result in an acquittal on

retrial. Robinson v. State, 865 So. 2d 1259, 1262 (Fla.), cert.

denied, 540 U. S. 1171 (2004); Jones v. State, 709 So. 2d 512,

521 (Fla.), cert. denied, 523 U. S. 1040 (1998). The alleged new

evidence is an article published in 2004, concerning a brain
mappi ng study which reaches the unremarkable conclusion that the
frontal brain |obes may not be fully developed wuntil an
i ndividual is about twenty-five years old. Grossman has not
even attenpted to show that this article anmounts to newy

di scovered evidence requiring vacation of his death sentence.



In fact, this Court has said that newy discovered evidence is
by its very nature, evidence that existed but was unknown at the

time of trial. Wight v. State, 857 So. 2d 861, 871 (Fla.

2003), cert. denied, 541 U. S. 961 (2004).

There is nothing regarding this article or the study it
descri bes which supports a legitimate claim of newy discovered

evi dence. See Robinson, 865 So. 2d at 1263-64 (finding

allegation of newy discovered evidence to be procedurally
barred, where evidence was alleged to be updated and revised
statistical data, but was consistent wth simlar evidence

previ ously presented on sane issue); Commonwealth v. LaFave, 714

N.E.2d 805, 813 (Mass. 1999) (adopting rule that expert
testinony wll not be considered newy discovered evidence as
the basis for a new trial “sinply because recent studies my
lend nore credibility to an expert that was or could have been
presented at trial”). There is no allegation that G ossman’s
brain was particularly underdeveloped for his age, and no
explanation as to how this relates to statutory mtigation.

Even if Gossman could identify sonme mtigating value to
the 2004 article, he cannot establish that such evidence could
not have been discovered previously. Al though the article may
not have existed at the tinme of trial, brain mapping has been

known as a psychological tool for nany years. See State .




Hughes, 969 P. 2d 1184, 1193 (Ariz. 1998) (noting defense
expert’s testinony regarding “brain mapping” t echni que);

WIllianson v. Haynes Best Wstern, 688 So. 2d 1201, 1215, n. 14

(La. App. 1997).

Grossman’s request for an evidentiary hearing to explore
this claim of purported new nental mtigation was properly
deni ed. Clearly, his opportunity to offer evidence of nental
mtigation passed many years ago. No nental health evidence was
offered at his initial penalty phase proceeding in 1985.
Al though Grossnan’s original postconviction notion to vacate
asserted that he was denied a conpetent nental heal t h
exam nation by the defense expert consulted at the tine of
trial, Dr. Sidney Merin, Gossman’'s claim was denied as
procedurally barred and insufficiently pled (1PC-R V10/1803-
04). One difficulty with consideration of this issue in
postconviction was Gossnan’s refusal to waive confidentiality
with this expert. Prior to the evidentiary hearing, the State
wanted to question Dr. Merin as to what he knew and his
conclusions at the time of trial, in order to rebut Gossman’s
claim that counsel had been ineffective for failing to provide
Merin with necessary information; however, Gossman refused to
wai ve confidentiality (1PGR  V11/1959-60, 1968-71). During

trial counsel MCoun’s testinobny, the State was not permtted to



explore his investigation into Gossman’s nental health (1PC-R
V11/2032). By avoiding the issue at the evidentiary hearing and
refusing to waive confidentiality wth regard to Mrin's
exam nation, Gossman has defaulted on any claim of nental
mtigation and cannot establish that his attorneys did not know
about or could not have discovered information simlar to that
i ncluded in the 2004 article.

In addition, as the court below recognized, the Roper
decision noted scientific and sociological studies confirmng
that youth generally possess a lack of maturity and an

under devel oped sense of responsibility, resulting in inpetuous

and ill -considered actions and decisions and therefore reduced
noral cul pability. Roper, 543 U S at __ _ [125 S.C. 1183,
1195]. In light of studies nmuch |ike the one G ossnman has

of fered, the Roper Court decreed that, “a |line nust be drawn,”
and the appropriate line, for Eighth Amendnent purposes, falls
on a defendant’s eighteenth birthday. Roper, 125 S. Q. at
1198.

G ossman appears to seek a rule extending Roper’s “bright-
line” of eighteen years old to the age of twenty-five, based on
the article’ s conclusion that the frontal |obe area of the human
brain may not fully develop until the age of twenty-five.

However, his claim does not offer the appropriate |egal analysis

10



for the issue he presents. Roper’s prohibition can only be
extended by objective indicia of a national consensus against
execution of offenders twenty-five years old or younger at the
time of the crine. G ossman has not identified a single
jurisdiction to have inplenented legislation prohibiting the
execution of defendants in this category.

G ossman’s reliance on dicta from Ubin v. State, 714 So.

2d 411 (Fla. 1998), relating to the weight to be given age as a
mtigating factor, is msplaced and offers no basis to reverse
the summary denial entered bel ow The fact that the seventeen
year old defendant’s death sentence was disproportionate in
Urbin does not establish that Grossman’s sentence is cruel and
unusual under Roper.

This Court properly refused to extend Roper beyond its

unequi vocal facts in Hll, supra. Oher courts have agreed, and

no court has granted relief under Roper to a defendant that was

an adult at the time of the nurder. In Moreno v. Dretke, 362 F.

Supp. 2d 773, 812-813 (D. Tex. 2005), the court refused to grant
relief to a defendant that commtted a nurder when he was
ei ghteen, although rmuch of the planning and preparation took

pl ace when he was seventeen. See also Jordan v. State, 2005

Mss. LEXIS 305, 42-43 (Mss. May 19, 2005) (refusing to grant

relief to a defendant that commtted nurder when he was

11



ei ghteen); Hodges v. State, 912 So. 2d 730 (M ss. 2005) (sane)

cert. denied, 74 U S.L.W 3322 (Nov. 28, 2005).

Finally, even if the 2004 article, read in conjunction with
Roper, offered a basis to conclude that the statutory nental
mtigating factors could be applied in this case -- which
Grossman has not alleged with specificity -- +there is no
possibility of an ®“acquittal” from the death penalty in this
case. G ven the strong aggravating factors and the brutal
sensel ess nature of Oficer Park’s nurder, no reasonable juror
would find Gossnman’s immaturity to outweigh the aggravation.
The judge and jury already considered in mtigation Grossman’s
clains that he had no prior history of violence, had a deprived
and difficult adol escence, was only nineteen, expressed renorse
for the crime, and had been a well-behaved and cooperative
prisoner -- but found this evidence did not outweigh the
aggravating factors. The jury s unaninous recomrendation for a
death sentence, when the jury already knew G ossman to be a
young nan, denonstrates the egregious facts involved and the
propriety of Grossman’s sentence.

Vi ewed against his record, Grossman’s assertion that newy
di scovered evidence suggests that nental mtigating factors nmay
be applied in this case offers no substantive basis for relief.

Because his allegations are conclusively refuted by the record,

12



this Court nust affirm the order denying his successive notion

to vacate.
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CONCLUSI ON

Based on the foregoing argunents and authorities, the State

respectfully requests that this Honorable Court affirmthe O der

entered below summarily denying Grossman’s successive notion to

vacat e.

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CARCL M DI TTMAR

SENI OR ASSI STANT ATTORNEY GENERAL
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Tanpa, Florida 33607-7013
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COUNSEL FOR APPELLEE
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