I N THE SUPREME COURT OF FLORI DA

MARTI N GROSSMAN

Petitioner,
VS. Case No. SC03-1413
JAMES V. CROSBY, JR

Respondent .

RESPONSE TO SUCCESSI VE PETITI ON FOR WRI T OF HABEAS CORPUS

COVES NOW Respondent, Janes V. Crosby, Jr., by and through
t he undersi gned Assistant Attorney General, and hereby responds
to the successive Petition for Wit of Habeas Corpus filed
herein, pursuant to this Court’s Order of August 28, 2003.
Respondent respectfully submts that the petition should be
di sm ssed as procedurally barred; alternatively, the petition

shoul d be denied as neritless.

FACTS AND PROCEDURAL HI STORY

Petitioner Grossman is again seeking extraordinary relief
fromthe nmurder conviction and sentence of death entered agai nst

him in 1985. His conviction and sentence were affirmed on

appeal . G ossman v. State, 525 So. 2d 833 (Fla. 1988), cert.
deni ed, 489 U S. 1071 (1989). The facts of the case are

summari zed in this Court’s opinion:



Appel | ant and a conpani on, Taylor, drove to
a wooded area of Pinellas County on the
ni ght of Decenber 13, 1984, to shoot a
handgun whi ch appel I ant had recently
obt ai ned by burglarizing a hone. Appellant
lived in neighboring Pasco County at his
not her’ s home and was on probation follow ng
a recent prison term Wlidlife Officer
Mar garet Park, patrolling the area in her
vehicle, canme upon the two nen and becane

suspi ci ous. She |l eft her vehicle with the
motor, lights, and flashers on, and took
possessi on of appel lant’ s weapon and
driver’s license. Appel I ant pleaded with

her not to turn himin as having a weapon in
hi s possession and being outside of Pasco
County would cause himto return to prison
for violation of probation. Officer Park
refused the plea, opened the driver’s door
to her vehicle and picked up the radio
m crophone to call the sheriff’s office.
Appel | ant then grabbed the officer’s |arge
flashlight and struck her repeatedly on the
head and shoul ders, forcing her upper body
into the vehicle. O ficer Park reported
“I"'m hit” over the radio and screaned.
Appel | ant continued the attack, and called
for help from Taylor, who joined in the
assaul t. Officer Park managed to draw her
weapon, a .357 magnum and fired a wild shot
within the vehicle. Si mul t aneously, she
tenporarily disabled Taylor by kicking him
in the groin. Appellant, who is a large
man, westled the officer’s weapon away and
fired a fatal shot into the back of her

head. The spent slug exited her head in
front and fell into a drinking cup inside
the vehicle. Bl ood stains, high velocity

splatters, the location of the spent slug,
and the entry and exit wounds show that the
victims upper body was inside the vehicle
with her face turned inward or downward at

the noment she was kill ed. Appel | ant and
Tayl or took back the seized handgun and
driver’s license, and fled wth the
officer’s weapon. They returned to the
Grossman honme, where they told the story of
the killing, individually and collectively,



to a friend who lived with the G ossmans.

The friend, Brian Hancock, and Tayl or buri ed
the two weapons nearby. Appellant, who was
covered with bl ood, attenpted unsuccessfully
to burn his clothes and shoes which Tayl or
|ater disposed of in a nearby |ake.
Approximtely a week |ater appellant and
Tayl or, individually and collectively,
recounted the story of the nmurder to another
friend, Brian Allan. Approxi mately el even
days after the nurder, Hancock told his
story to the police and appel |l ant and Tayl or

were arrested. Tayl or, wupon his arrest,
recounted the story of the nurder to a
policeman and, |later, appellant told the

story to a jailmate, Charl es Brewer.
Appel | ant and Taylor were tried jointly over
appel l ant’ s obj ecti on. At trial, the state
i ntroduced the testimony of Hancock, Allan,
and Brewer against appellant. The state
al so introduced Taylor’s statenment to the
pol i ceman agai nst Taylor only. In addition,
the state introduced the charred shoes, the
two weapons, prints taken fromthe victims
vehicle, testinony from a neighbor who
observed the attempted burning of the
clothes, appellant’s efforts to clean the
Grossman van, and the changing of the van
tires. Expert testinobny as to the cause of
deat h and the significance of bl ood splatter
evidence was also introduced by the state.
The jury was instructed that Taylor’s
adm ssions to the policeman could only be
used against him not appellant. The jury
was instructed on preneditation and fel ony
murder based on robbery, burglary, and
escape. A general verdict of first-degree
murder was returned against the appell ant
and Tayl or was found guilty of third-degree
mur der . The judge followed the jury’s
twel ve-to-zero recommendation that t he
appel l ant be sentenced to deat h.

525 So. 2d at 835-836. Grossman’ s sentence was supported by
four aggravating circunmstances: (1) the nurder was commtted

during the course of a robbery or burglary; (2) the nurder was



commtted for the purpose of avoiding arrest; (3) the nurder
was commtted to disrupt or hinder |aw enforcenent; and (4) the
mur der was especially wi cked, evil, atrocious, or cruel.! The
judge did not find any mtigating factors which outwei ghed the
aggravating circunstances.

Grossman previously litigated a postconviction appeal in

this Court, G ossman v. State, Florida Supreme Court Case No.

87,121, as well as a petition for wit of habeas corpus,

G ossman _v. Dugger, Florida Supreme Court Case No. 75, 738.

Rel i ef was denied in both cases. Gossnan v. State, 708 So. 2d

249 (Fla. 1997). The postconviction issues considered and
rejected by this Court were: (1) ineffective assistance of

counsel at the penalty phase; (2) Brady v. Maryl and, 373 U.S. 83

(1963) violations; (3) witness Brewer was a State agent; (4)
ineffective assistance of counsel at the guilt phase; (5)
i neffective assistance of counsel in procuring a nental health
exam (6) faulty jury instruction on the heinous, atrocious or
cruel aggravating factor; (7) trial counsel had a conflict of
interest; (8) the defendant was not present at all critical
stages; (9) prosecutorial m sconduct; and (10) i nproper wei ghing
of aggravating and mtigating circunstances. His habeas

petition asserted three clainms: (1) ineffective assistance of

lFactors (2) and (3) were nerged and treated as one factor
by the trial judge.



appell ate counsel; (2) Caldwell v. Mssissippi, 472 U S. 320

(1985), error; and (3) recent decisions of this Court, including

Campbel | v. State, 571 So. 2d 415 (Fla. 1990), Porter v. State,

564 So. 2d 1060 (Fla. 1990), Hallman v. State, 560 So. 2d 223

(Fla. 1990), and Brown v. State, 526 So. 2d 903 (Fla. 1988),

conpelled relief.

RESPONSE TO REQUEST FOR ORAL ARGUVMENT

Grossman’s petition includes a request for this Court to
schedule an oral argunent on the petition. Respondent
respectfully submts that no oral argunent 1is necessary.
Grossman has raised three claim which are procedurally barred
and clearly without merit. No useful purpose woul d be served by
scheduling oral argunment for these clains, and to preserve
scarce state and judicial resources, this Court shoul d di spense
with oral argunment in this case. In addition, this Court should
resolve Gossman’s petition as expeditiously as possible,
because G ossman’s federal habeas petition, which has been
pendi ng since 1998, is currently adm nistratively closed and
will not be considered until this Court resolves the pending
state habeas petition (see App. 1, orders and pleading from

United States District Court).

SUMVARY DI SM SSAL OF PETI TI ON




Grossman’s current petition should be summarily di sm ssed.

It is untinmely. See Mann v. Moore, 794 So. 2d 595, 598 (Fla.

2001), cert. denied, 536 U.S. 962 (2002). I n addition, the

petition is successive, and it presents issues which could and
should have been raised in Gossman’s prior state habeas

petition. Therefore, these clains are barred. King v. Moore,

808 So. 2d 1237, 1246 (Fla. 2002); Johnson v. Singletary, 647

So. 2d 106, 109 (Fla. 1994); MIlls v. Dugger, 574 So. 2d 63, 65

(Fla. 1990).
The petition asserts that it is properly filed because “new
| aw’ has devel oped since the filing of Gossman’s initial habeas

petition, citing Harvey v. State, 28 Fla. L. Wekly S513 (Fla.

July 3, 2003); Nixon v. State, 28 Fla. L. Weekly S597 (Fla. July

10, 2003); Bottoson v. Mwore, 833 So. 2d 693 (Fla. 2002); King

v. Moore, 831 So. 2d 143 (Fla. 2002); Waqggins v. Smth, 123 S

Ct. 2527 (2003); and Ring v. Arizona, 536 U S. 584 (2002).
However, none of these cases provide any basis for the filing of

a successive petition. Harvey, N xon and WJggins nerely apply

clainms of ineffective assistance of counsel to specific factual
situations; Ring invalidated the Arizona death penalty schene
and, as this Court recognized in Bottoson and King, did not
i npact Florida |aw. As Petitioner has framed his issues in
three distinct claims, the procedural bars applicable will be

more fully developed within the framework of the State’s



substantive response to each issue.



ARGUMENT
| SSUE |

WHETHER GROSSMAN' S PRI OR CLAI M OF
| NEFFECTI VE  ASSI STANCE OF GUILT PHASE
COUNSEL SHOULD BE REVISITED IN LIGHT OF
HARVEY V. STATE, AND NI XON V. STATE.

In his first claim Grossman asserts that his trial
attorneys were ineffective for conceding his guilt w thout his
know edge and consent. As previously noted, this claimis
subject to summary dism ssal as it is procedurally barred for a
nunmber of reasons. First, a claimof ineffective assistance of
trial counsel is not properly presented in a habeas petition;
this Court wll only assess the performance of appellate

attorneys in a habeas action. Shere v. State, 742 So. 2d 215,

217, n.6 (Fla. 1999) (claim of ineffective assistance nmust be
presented to court where alleged ineffectiveness occurred);

State v. District Court of Appeal, First Dist., 569 So. 2d 439,

441 (Fla. 1990) (claims of ineffective assistance of trial
counsel are cognizable only by rule 3.850 and nay not be raised

by a petition for habeas corpus); Knight v. State, 394 So. 2d

997 (Fla. 1981).2 Even if presented in a proper forum however,

Grossman’s current claim would be barred. Grossman clearly

Petitioner’s inappropriate request that this Court grant a
limted evidentiary hearing on this issue (Petition, p. 11),
denonstrates that a habeas petition is not the proper vehicle
for presentation of this claim

8



coul d have pled this claimpreviously; he was aware of counsel’s
strategy since the time of trial. Yet he did not assert this
strategy as a basis of ineffective assistance of counsel in his
prior postconviction actions; therefore, the claimis barred.

Par ker v. Dugger, 550 So. 2d 459, 460 (Fla. 1989) (habeas corpus

petitions are not to be used for additional appeal s on questions
which could have been, should have been, or were raised on
appeal or in a rule 3.850 notion, or on matters that were not
objected to at trial).

Grossman’ s contention that he could not have asserted this

clai mpreviously because Harvey v. State, 28 Fla. L. Weekly S513

(Fla. July 3, 2003), and Nixon v. State, 28 Fla. L. Wekly S597

(Fla. July 10, 2003), had not been decided is without nerit.
There has been no change of law with regard to this claim
Harvey and Nixon sinply applied established |aw on ineffective
assi stance of counsel clainms which challenged an attorney’s
concession of guilt to the charged offense rather than
subj ecting the State’s case to adversarial testing. Harvey and
Ni xon are consistent with a nunber of prior decisions of this

Court, including Atwater v. State, 788 So. 2d 223, 231 (Fla

2001), Nixon v. State, 758 So. 2d 618, 622 (Fla. 2000), and

Brown v. State, 755 So. 2d 616 (Fla. 2000).

Grossman has not cited any facts which were not known at the

time of his prior habeas petition; he relies only on facts



di scerned from the records in prior proceedings before this
Court. No prior constitutional claimhas ever been offered with
regard to these facts. Furthernore, a review of the record in
this case establishes that Gossman is not entitled to relief
as a matter of |aw

Grossman’s petition initially asserts, in a conclusory
manner, that his attorney, “essentially conceded that the crux
of the State’'s case was provable and in doing so essentially
admtted the defendant’s guilt,” citing to pages 1824-26 of the
record from G ossman’s direct appeal. G ossnman does not recite
any of the purported concession, but quotes only from part of
t he defense opening argunent where counsel is telling the jury
that there was no preneditated killing but only a terrified
reaction to the discharge of the gun. G ossman then chal |l enges
t hese statenents as “weak” and chastises counsel for failing to
present evidence to support this theory of defense. Fromthis,
it appears that G ossman is not challenging his attorney’s
concession of guilt, but is challenging the strength of his
attorney’s assertion of innocence.

A review of the defense opening and closing statenents
confirms that counsel did challenge the State’'s case,
particularly with regard to the elenent of prenmeditation. To
the extent that Grossman clains that his attorneys should not

have conceded any of the elenments of nurder, his argunent is

10



wi thout merit. This Court has distinguished cases where an
attorney conceded guilt, as a matter of trial strategy, to a
| esser included offense, noting such trial tactics do not
require a defendant’s affirmative consent. Atwater, 788 So. 2d
at 231; Brown, 755 So. 2d at 630.

The record in this case denonstrates that defense counsel
forcefully argued to Grossman’s jury that G ossman was only
guilty of second degree nurder. |In his brief opening statenent,
counsel admtted to the jury that Grossman “did things wong,”
but followed with, “1’d adamantly defend Martin Grossman on the
principle that he did not commt first degree nurder. The
evidence in this case will not show that M. Grossman committed
a preneditated hom cide of this lady, nor will it show that the
hom ci de was commtted because of sone felony, one of the
enuner ated fel oni es that nay be argued at the conclusion of this
trial” (DA-R 1825).3

A reading of the opening argunment in its entirety
denonstrates that defense counsel never wavered from the
forceful argunment that “this is not a first degree nurder” (DA-

R. 1830), with counsel repeatedly urging that “the evi dence does

SRef erences to the record from the direct appeal of
Grossman’ s judgnent and sentence, Florida Suprenme Court Case No.
68,096, wll be designated by “DA-R” followed by the
appropriate page nunber; references to the record in his
postconviction appeal, Florida Supreme Court Case No. 87,121
will be designated as “PC-R " followed by the appropriate page
nunmber .

11



not establish a preneditated killing or does not establish one
of the enunerated felonies” (DA-R 1826); “there was no intent”
(DA-R. 1827, 1829). Since Gossman’s attorneys did not abandon
hi s defense or acknow edge that he was guilty of first degree

murder, this case is easily distinguished fromHarvey and Ni xon.

Thus, this claimnust be rejected as procedurally barred,
since it could have been presented when Grossman initially
chal I enged his attorneys’ guilt phase performance. |In addition,
the claim is without merit as the record does not support
Grossman’s assertion that his attorney conceded guilt as to the
charged offense rather than subject his case to adversari al

testing. Therefore, this Court nust deny relief on this issue.

| SSUE |1

VWHETHER GROSSMAN' S PRI OR CLAI M OF
| NEFFECTI VE ASSI STANCE OF PENALTY PHASE
COUNSEL SHOULD BE REVISITED IN LIGHT OF
WGE NS V. SM TH.

In his second issue, Grossman re-asserts his prior
postconviction claimthat his trial attorneys were ineffective
for failing to adequately explore possible mtigating

ci rcunst ances. Citing Wggins v. Smth, 123 S. C. 2527

(2003), Grossman clains that his attorneys’ penalty phase

i nvestigation was inconplete and constitutionally deficient.

12



Once again, this is an issue which is procedurally barred, as it
is an inproper challenge to the performance of trial counsel,
and it was previously litigated and rejected in Grossman’ s pri or
postconviction proceedings. Shere, 742 So. 2d at 217, n.6
Par ker, 550 So. 2d at 460.

Once again, Grossman has not offered any additional facts
which were not known at the time of his prior ineffective
assi stance of counsel claim |In fact, he relies exclusively on
the postconviction affidavits and testinony to support his
assertion that his attorneys rendered constitutionally deficient
performance. And again, there has been no change of |aw on the
issue. Gossman’s reliance on Waggins offers nothing nore than

a renewal of his prior claimunder Strickland v. Washi ngton, 466

U.S. 668 (1984). Wgqggins nerely applied Strickland to the facts

of that case, it did not change the standard by which a cl ai mof
i neffective counsel is to be judged. Thus, this claimis barred
and not subject to reconsideration.

In addition, Wggins does not denonstrate that G ossman’s
prior postconviction appeal was wongly decided. In W gqgins,
the defense attorney made a passing reference in penalty phase
to Wggins poor childhood, but presented no evidence at all on
the i ssue, focusing instead on the defense penalty phase theory
that Wggins was not directly responsible for the victims

deat h. The decision to focus on retrying Wggins' crimnal

13



cul pability rather than present mtigating evidence was prem sed
solely on a review of Wggins’ PSI and a social services file
relating Wggins' background in foster care fromthe tinme he was
about six years old. Al t hough these records gave sone
indication of a severe history of physical and sexual abuse,
counsel chose not to investigate this background in |ight of the
adopt ed defense strategy. The United States Suprene Court found
that his attorneys were ineffective because they did not
adequately explore the avail able mtigation before choosing the
alternative theory of retrying cul pability.

In the instant case, Gossman’s claim of ineffective
assistance is easily refuted by the postconviction record. The
petition, unfortunately, does not accurately relate nmany of the
facts fromthe postconviction evidentiary hearing.* Although the
petition repeatedly asserts that attorneys Tom McCoun and Ira
Berman did absolutely nothing to investigate mtigation beyond
speaking with Grossman, his nother, and grandnother, the record
reflects that nuch nore was done.

Tom MCoun testified that he had begun a prelimnary

i nvestigation for possible penalty phase w tnesses before the

“The petition also msstates the direct appeal record by
claimng that only Grossman’s nother, Mra, testified, along
with three other w tnesses “enployed by the jail,” when the
def ense presented the testinmony of Steven Martakas, a | ong-tine
friend of Grossman’s, as well as two witnesses from the jail
(Petition, p. 17; DA-R 2631-34).

14



guilt phase of the trial commenced (PC-R 1999- 2002).
Specifically, MCoun had talked to Grossman, his nother and
grandnot her a nunmber of tinmes, and had attenpted to devel op
ot her possible wi tnesses through these people, but G ossman’s
not her indicated she did not know of anyone that would cone in
to speak on Grossman’s behal f (PC-R. 2047, 2227, 2241-43, 2248).
McCoun | ocated and presented Steven Martakas, a w tness that
testified that he had been Grossman’s best friend in junior
hi gh; he had al so researched Grossman’ s past addresses, and his
educati onal, nedical, and enmoti onal background (PC-R. 1999-2002,
2030-31). He sought funds to get a court appointed
confidential expert and explored the possibility of nental
mtigators with Dr. Sidney Merin (PC-R 1999-2000). VWhen a
nmotion to continue the trial was denied two weeks prior to the
start of the penalty phase, MCoun enlisted the aid of Ira
Berman in further penalty phase preparation (PC-R 2225).
Berman was able to |ocate w tnesses that had known Grossman
while he had been in jail for the previous year, and these
W t nesses were presented and acconplished the defense’ s goal of
denonstrating that G ossman was “not a beast” but could be
courteous, cooperative and nonviolent (PC-R 2251-52).
Grossman recites from McCoun’s prehearing affidavit, which
McCoun acknow edged had been conposed from the perspective of

hi ndsi ght (PC-R. 2023), and offers selective coments from

15



McCoun and Bernman, admitting that there was nore they coul d have
done, as there always is. As this Court has held, an attorney’s
own adm ssion of ineffectiveness is “of little persuasion.”

Routly v. State, 590 So. 2d 397, 401, n.4 (Fla. 1991); Kelley v.

State, 569 So. 2d 754 (Fla. 1990). Not ably, while both
attorneys expressed concern that some additional background
W t nesses had been di scovered, both attorneys al so acknow edged
that putting on additional mtigation probably would not have
changed the outconme in this case (PC-R 2005, 2035, 2245-48,
2269-70).

The petition repeatedly asserts that, had counsel been
effective, they would have |ocated and interviewed G ossman’s
uncle, Paul Melton (Petition, pp. 15-16, 19). Melton is the
only potential witness specifically identified in the petition
to support Grossman’s current claim yet the petition fails to
acknow edge that MCoun testified affirmatively that he had in
fact spoken with Paul Melton, as well as Paul’s w fe, Rosol, and
anot her relative, Louise Levine (PC-R 2000, 2030, 2035-36). He
stated unequi vocally that he would not have called either Rosol
or Paul, who were instrumental in turning Grossman in to the
police, because they had harnful information that would have
been detrinmental to the defense (PC-R 2036-39, 2048, 2263-65).
Myra Grossman was presented as a penalty phase wi tness, and the

defense woul d have avoi ded calling other w tnesses that would

16



have made Myra | ook bad (PC-R. 2038, 2040-42).

At the time of trial, MCoun was aware of many of the
proffered affiants as potential penalty phase w tnesses, but
deci ded not to use them (PC-R 2035-38, 2045, 2046). He would
not have enphasi zed testi nony about Grossman’s heavy drug use or
probati on, since he was trying to avoid negative comments and
evi dence about Gossman, and would not have called w tnesses
that believed G ossman should get the death sentence (PC R
2042, 2045, 2048, 2050). He and Berman nade a strategic
decision not to use Dr. Merin as an expert w tness (PC-R 2000,
2050- 51, 2263-64, 2281).

Unlike the situation in Wggins, this trial included the
present ati on of background evi dence for mtigation. The defense
strategy for penalty phase was to denonstrate that G ossman was
not an ani mal but a young man with positive characteristics that
did not deserve to die (PC-R 2036-38, 2042, 2048, 2050, 2227,
2229- 30, 2244, 2245, 2248, 2263-64; DA-R. 2688-2696, 2703-2706).
Grossman’s nother, Mra, testified that Grossnman’s father had
di ed when he was 50 years old and Grossman was 15 (DA-R. 2609).
She noted that G ossman’'s father had suffered from myotonic
dystrophy, and detail ed how Grossman had assi sted his father by
hel ping himin and out of his wheelchair, carrying himto the
bat hroom etc. (DA-R 2611-13). She stated that the famly had

lived in Hi aleah, Florida fromthe time Gossman was about five

17



nmont hs old until he was 13 or 14; that Grossnman was a Boy Scout,
had a difficult time dealing with his father’s death, worked and
supported his mother, and was a typical teenager with a car and
pets (DA-R 2610-2614). According to Ms. Grossman, G ossnman
was never violent but was a normal boy, and this incident was
conpletely out of character for him (DA-R 2614, 2617). She
testified that she still |oved G ossman (DA-R 2616).

The defense al so presented Detention O ficer Thomas Canpbel |
and Corrections Social W rker Carolyn Mddleton to describe
Grossman as a good inmate who did not cause problens, was not
violent, and took his trial seriously (DA-R 2624-27; 2639-42).
Another wtness was Steven Martakas, a close friend of
Grossman’s from junior high school (DA-R 2631-34). Martakas
stated that Grossman was a good friend, always there for him
and that Grossman gave him advice and told him not to snoke or
take drugs (DA-R 2636-37). He also noted that Grossman was
very protective of his famly (DA-R 2635).

To denponstrate that hi s attorneys’ actions were
insufficient, Gossman relies on the 1989 ABA standards,
promul gated five years after his trial. Such reliance is
i nappropriate since the proper review applies the standards in
place at the time of trial rather than years |ater. In
addition, G ossman has failed to show that the strategy to

present only favorable, positive penalty phase testinony about

18



hi m was unreasonable, wuninformed, or inconsistent with the
| at er-adopted standards. MCoun interviewed famly nenbers and
school friends in furtherance of this strategy, reviewed
Grossman’s nedical and educational history, and investigated
potential mental health defenses (PC-R 1999-2002, 2030-31).
Furthernmore, Wgggins did not change the | egal standard for
the determ nation of prejudice when a claim of ineffective
assi stance of counsel is advanced. The Maryland state courts
had not addressed prejudice, and the United States Suprenme Court
determ ned that the undiscovered mtigation may have nmade a
difference to at | east one juror. In the instant case, it is
inportant to keep in mnd that the jury recomendati on of death
in this case was unani nous. Both trial attorneys recognized at
the evidentiary hearing below that putting on additional
mtigating evidence probably would not have changed the outcone
in this case (PC-R 2035, 2245-48, 2269-70). Berman testified
that this case presented the worst factual scenario as far as
the enmotional |evel created by the atrocity of the crinme; the
victimin this case had many qualities to generate synpathy with
the jury, being a young, femle, |aw enforcenent wldlife
officer (PC-R 2274). However, he did not believe that
addi tional information about Grossman’s background as a young
child, and even up to thirteen years of age, woul d have changed

the jury recomendation in this case (PC-R 2048, 2244-48).
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Berman noted that generally, such information becomes nore
relevant as it relates to a defendant as he gets older and is
closer intime to the date of the offense (PC-R 2245).

The trial judge that considered all of the trial and
postconviction evidence to mtigate Grossman’ s nurder of O ficer
Park found that, even if sone deficiency could be identified, no
prej udi ce occurred:

The Court has evaluated the conduct of
the Defendant’s counsel from counsel’s
perspective at the time of the trial.
Def endant introduced thirty-three affidavits
t hat were represented as possible mtigation
wi tnesses that were available a the time of
trial but were not used by the defense.
Sever al of t he possi bl e W t nesses
represented by the affidavits were known to
the defense, and the defense had determnm ned
not to use them

Def ense counsel, M. MCoun, at the tine
of trial recognized that while trying to
pr esent a favorable pi cture of t he
Def endant, -equally negative things would
al so be presented. M. MCoun did not want
to use witnesses who would say that the
Def endant was into stealing and heavy drug
use. Moreover, defense counsel called three
mtigating wtnesses in addition to the
Def endant’ s not her . The mtigating
wi t nesses that were call ed had cl ose cont act
with the defendant near the time that he
commtted the crinme; whereas, many of the
potential w tnesses that were represented by
the affidavits had not seen the Defendant in
years.

The Court finds that M. MCoun did a
conpetent, effective job of representing the

Def endant at all phases of the trial. Even
if counsel were deenmed ineffective for the
reasons stated by the Defendant, such

al l eged ineffectiveness did not come close
to being so prejudicial to the Defendant

20



that it affected the outcone of the case

The facts of this case showed the

Def endant’ s conduct to be so egregious that

pr oof of mtigating circunstances was

extrenely difficult.
(PC-R  2836-37). This finding is entitled to considerable
wei ght, since it was rendered by the same judge that inmposed
Grossman’s death sentence. Routly, 590 So. 2d at 402; Francis
v. State, 529 So. 2d 670, 673, n. 9 (Fla. 1988).

This Court previously affirmed the rejection of Grossman’s
ineffective assistance claim finding that the trial court’s
concl usi ons were supported by conpetent evidence and that the
correct |aw was applied. G ossman, 708 So. 2d at 251. No
reasonabl e basis for reconsideration of this ruling has been
offered. This is clearly not a case where the postconviction
proceedi ng reveal ed substantial mtigation that had not been
presented at trial; the “new mtigation offered in the prior
postconviction action is sinply a parade of character w tnesses
t hat knew Grossman or his parents years prior to the crine.
Grossman committed outrageous and brutal acts against a young
officer, striking her repeatedly with her own flashlight and
t hen shooting her in the head with her own gun, and his actions
are not reasonably mtigated by any newly proffered mtigation

Once again, Grossman’s claim of ineffective assistance of

counsel is procedurally barred and without nerit. No relief is

warranted on this issue.
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| SSUE |11

WHETHER GROSSMAN'S  DEATH  SENTENCE | S
UNCONSTI TUTI ONAL UNDER RI NG V. ARI ZONA.

In his | ast i ssue, Grossman asserts that he is entitled to

relief pursuant to Ring v. Arizona, 536 U S. 584 (2002). This

claim nmust be rejected because it is procedurally barred,
because Ring is not entitled to retroactive relief, because Ring
did not invalidate Florida’ s sentencing scheme, and because any
possi bl e error would necessarily be harm ess given the jury’s
unani nous deat h recommendati on and t he application of the during
the course of a felony aggravating factor.

Of course, a challenge to the <constitutionality of
Grossman’ s sentence is an i ssue which shoul d have been rai sed on

direct appeal, and is not appropriate in a postconviction

chal | enge. Hall v. State, 742 So. 2d 225, 226 (Fla. 1999);

LeCroy v. Dugger, 727 So. 2d 236, 241, n. 11 (Fla. 1998).

Grossman’s al |l egati on of Si xth Anmendnent error in Florida' s
death penalty statute should have been pursued prior to trial

and on appeal. Thus, the issue is barred. Henderson v.

Singletary, 617 So. 2d 313, 315 (Fla.), cert. denied, 507 U S.

1047 (1993). Unl ess properly preserved and presented, any

Apprendi /Ring claimis barred. See Barnes v. State, 794 So. 2d

590 (Fla. 2001) (Apprendi error not preserved for appellate
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review); McGegor v. State, 789 So. 2d 976, 977 (Fla. 2001)

(Apprendi claim procedurally barred for failure to raise in
trial court).

I n addition, Ringis not subject toretroactive application.
This is the conclusion reached by nearly all courts to have

addressed the issue. See Turner v. Croshy, 16 Fla. L. Wekly

Fed. C926 (11th Cir. July 29, 2003); In Re Johnson, 334 F.3d

403, 405, n.1 (5th Cir. 2003) (noting that while the Court need
not reach the issue, “since the rule in Ring is essentially an
application of Apprendi, |ogical consistency suggests that the
rul e announced in Ring is not retroactively available”); Moore
v. Kinney, 320 F.3d 767, 771, n.3 (8th Cir.) (en banc) (“Absent
an express pronouncenment on retroactivity from the Suprenme

Court, the rule fromR ng is not retroactive”), cert. denied,

123 S. C. 2580 (2003); Szabo v. WAalls, 313 F.3d 392, 398-99

(7th Cir. 2002); Cannon v. Millin, 297 F.3d 989, 994 (10th Cir.
2002); Sibley v. Culliver, 243 F.Supp. 1278 (M D. Ala. 2003);

State v. Lotter, 664 N.W2d 892 (Neb. 2003); Colwell v. State,

59 P.3d 463 (Nev. 2002); Towery v. State, 64 P.3d 828, 830

(Ariz. 2003); contra, Summerlin v. Stewart, 2003 U. S. App. LEXI S

18111 (9th Cir. Sept. 2, 2003); State v. Whitfield, 107 S. W 3d

253 (Mo. 2003).
The federal decisions addressing retroactivity apply the

rul e of Teague v. Lane, 489 U.S. 288 (1989), in consideration of
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the issue.®> Although this Court determ nes retroactivity under

the principles of Wtt v. State, 387 So. 2d 922 (Fla. 1980),

this Court should apply the Teague test in the instant case.
First of all, the question presented concerns the retroactivity
of a federal constitutional decision, which is itself a federal
guestion, requiring the application of federal retroactivity

principles. See Anmerican Trucking Ass’ns., Inc., v. Smth, 496

Uu.S. 167, 178 (1990); Mchigan v. Payne, 412 U S. 47 (1973);

State v. Tallard, 816 A.2d 977, 979 (N.H 2003); State V.

Sepul veda, 32 P.3d 1085, 1086-87 (Ariz. Ct. App. 2001); Meadows
v. State, 849 S.W2d 748, 754 (Tenn. 1993).

Even if not required to do so, this Court should adopt

5'n Teague, the United States Suprenme Court announced that
new constitutional rules of crimnal procedure will not be
applicable to cases which have becone final before the new rul es
are announced, unless they fall within an exception to the
general rule. 489 U S. at 310. A case announces a new rule
when it breaks new ground or inposes a new obligation on the
state or the federal governnment. To put it differently, a case
announces a newrule if the result was not dictated by precedent
existing at the tinme the defendant’s conviction became final.
Id. at 301.

There are two exceptions to the general rule on non-
retroactivity. First, a new rule should be applied
retroactively if it places a certain kind of primary, private
i ndi vi dual conduct beyond the power of the crim nal | aw naking
authority to proscribe. Id. at 311. The second exception,
derived from an earlier view by Justice Harlan, requires that
the new rule nust “alter our wunderstanding of the bedrock
procedural elenments that nust be found to vitiate the fairness

of a particular conviction.” Thus, this exceptionis limtedin
scope to “those new procedures w thout which the |ikelihood of
an accurate conviction is seriously dimnished.” 489 U.S. at
311-313.
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Teague as the proper analysis. Several states have used the
guestion of retroactivity of Ring and Apprendi to reconsider
state retroactivity principles; this Court should also take
advantage of the opportunity to consider the continued

applicability of Wtt v. State, 387 So. 2d 922 (Fla. 1980). As

several courts have noted, Teague offers several advantages
over prior federal analyses, which serve as the basis of this
Court’s Witt test. The Witt standard has been criticized as
| eading to inconsistent results and disparate treatnent, and
unnecessarily intruding on prior convictions where the trials

conported with constitutional norns at the tine. See Teaque,

489 U.S. at 309-311. Teague' s foundation is the substanti al
respect it pays to the finality of state convictions, respect
which is no | ess deserving fromthe state courts assessing their

own convictions. See Teague v. Palmateer, 57 P.3d 176, 183

(Ore. App. 2002) (“It would be a perversion of the comty
principles reflected in state post-conviction procedures, not a
service to them to adopt rules of retroactivity for new f ederal
pronouncenents that are broader than those adopted by federa

courts, therefore according less respect to the finality of
state court judgments than the federal <courts thenselves
require”). G ven the simlarity of purpose behind federal
habeas review and state collateral proceedi ngs, using the sane

analysis for retroactivity is both intellectually honest and
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vastly practical. See Daniels v. State, 561 N E.2d 487, 489

(I'nd. 1990). Because the retroactive application of new
procedural rules seriously underm nes the principle of finality
which is essential to the operation of our crimnal justice
system this Court should only permt retroactive application
where required in the interests of justice, as outlined in
Teague. 489 U. S. at 309-311.

Under Teague, as a nunber of courts have recognized,
retroactive application of Ring is not appropriate. Ring is

clearly a new procedural rule, having overruled Walton v.

Arizona, 497 U. S. 639 (1990), as to the procedure to be used in

i mposing a capital sentence. See Towery, 64 P.3d at 832-833

(rejecting defendant’s claim that Ring was substantive rather
t han procedural). And Ring does not neet the exception as a
“wat er shed” rul e necessary for fundanental fairness; it does not
enhance the accuracy of a sentence, or dimnish the |ikelihood

of an unfair sentence. See Towery, 64 P.3d at 833-834; Colwell,

59 P.3d at 473.

The finding of non-retroactivity is consistent with the

numer ous deci sions hol di ng that Apprendi v. New Jersey, 530 U. S.

466 (2002) is not retroactive. Ring arises fromapplication of
Apprendi to Arizona's capital schene. Every federal circuit
court to address the issue has found that Apprendi is not

retroactive. See United States v. Swinton, 333 F.3d 481 (3d
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Cir. 2003); Sepulveda v. United States, 330 F.3d 55 (1st Cir

2003); Coleman v. United States, 329 F.3d 77 (2d Cir. 2003);

&oode v. United States, 305 F.3d 378 (6th Cir. 2002); United

States v. Brown, 305 F.3d 304 (5th Cir. 2002); Curtis v. United

States, 294 F. 3d 841 (7th Cir. 2002); United States v. Mra, 293

F.3d 1213 (10th Cir. 2002); United States v. Sanchez-Cervantes,

282 F.3d 664 (9th Cir. 2002); MCoy v. United States, 266 F.3d

1245, 1257 (11th Cir. 2001); United States v. Mdss, 252 F.3d

993, 996-1001 (8th Cir. 2001); United States v. Sanders, 247

F.3d 139, 146-51 (4th Cir. 2001); Jones v. Smith, 231 F.3d 1227

(9th Cir. 2000). Several state courts have simlarly held that

Apprendi does not apply retroactively. See People v. De La Paz,

791 N.E.2d 489 (Il11. 2003) (applying Teague); State v. Tallard,

816 A.2d 977 (N.H. 2003) (applyi ng Teague); Teaque v. Pal mateer,

57 P.3d 176 (Ore. App. 2002) (applying Teague); Greenup V.

State, 2002 Tenn. Crim App. LEXIS 836 (Tenn. App. 2002)

(appl yi ng Teaqgue); People v. Bradbury, 68 P.3d 494 (Col o. App.

2002) (applying Teaque); State v. Sepulveda, 32 P.3d 1085 (Az.

App. 2001); Whisler v. State, 36 P.3d 290 (Kan. 2001) (applying

Teague), cert. denied, 535 U. S. 1066 (2002); Sanders v. State,

815 So. 2d 590 (Ala. Crim App. 2001); State v. Sprick, 59

S.W3d 515 (Mo. 2001).
I n addition, at | east six of the United States Suprene Court

Justices have, in varying individual opinions, nade clear their
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belief that Apprendi is not to be retroactively applied. See

Ring, 536 U S. 620-621 (O Connor, J., dissenting); Harris v.

United States, 536 U. S. 545, 581 (2002) (Thomas, J., dissenting).

The United States Suprene Court has indicated that its hol di ng
in Apprendi is not worthy of retroactive application. It has

itself procedurally barred an Apprendi claim United States v.

Cotton, 535 U.S. 625 (2002)(finding that Apprendi error did not
qualify as plain error, the federal equival ent of fundanental
error). It has held that the failure to submit an elenent to

the jury did not constitute structural error. Neder v. United

States, 527 U.S. 1, 8-9 (1999). See also DeStefano v. Wbods,

392 U.S. 631 (1968) (right to jury trial not to be applied
retroactively).

Grossman cannot prevail on his claim for entitlement to
relief by retroactive application of Ring in this habeas
chal l enge. Ring announced a change i n procedural |aw which does
not fit within either exception to Teague' s general rul e of non-
retroactivity. Simlarly, G ossman cannot prevail under this
Court’s current standard of retroactivity under the principles

of Wtt v. State, 387 So. 2d 922 (Fla. 1980), which requires a

deci si on of fundanental significance which so drastically alters
t he underpinnings of Grossman’s death sentence that “obvious

injustice” exists. See Newv. State, 807 So. 2d 52 (Fla. 2001);

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001) (court nust
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consider the purpose served by the new case, the extent of
reliance on the old Iaw, and the effect on the adm ni strati on of
justice from retroactive application). Grossman cannot show

t hat adoption of Ring satisfies these criteria. See Towery, 64

P.2d at 835-836 (finding Ring is not subject to retroactive

application wunder Allen v. Hardy, 478 U S. 255 (1986));

DeSt ef ano, 392 U. S. at 634-635.

Finally, G ossman’s substantive <claim that Florida's
procedures for i nposition of a capital sentence are
unconstitutional under Ring can be easily dism ssed. Cbviously,
it is aclaimwhhich this Court has repeatedly rejected over the

course of the past year. See Bottoson v. More, 833 So. 2d 693

(Fla.), cert. denied, 123 S. Ct. 662 (2002); King v. More, 831

So. 2d 143 (Fla.), cert. denied, 123 S. Ct. 657 (2002); Kornondy

v. State, 845 So. 2d 41, 54 (Fla. 2003) (Ri_ng does not enconpass
Florida procedures or require either notice of the aggravating
factors that the State will present at sentencing or a special
verdict form indicating the aggravating factors found by the

jury); Butler v. State, 842 So. 2d 817 (Fla. 2003) (rejecting

Ring claimin a single aggravator (HAC) case); Porter v. Crosby,

840 So. 2d 981, 986 (Fla. 2003) (“Contrary to Porter’s cl ains,
we have repeatedly held that the nmaximum penalty under the
statute is death and have rejected the other Apprendi

argunents”).
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Despite Grossman’s attenpt to cobble a majority view out of
excerpts of concurring opinions of a few individual justices
whi ch have not conmmanded a majority view, the fact remains that
this Court has consistently mintained that, unlike the
situation in Arizona, the statutory maxi num sentence for first

degree nurder is death. See MIlls v. More, 786 So. 2d 532

536-538 (Fla. 2001); Mann, 794 So. 2d at 599; Porter, 840 So. 2d
at 986; Shere v. Moore, 830 So. 2d 56, 61 (Fla. 2003)(“This

Court has defined a capital felony to be one where the maxi num
possi bl e puni shment is death”).

Finally, any possible error would necessarily be harm ess
under the facts of this case. The jury at the guilt phase
unani mously found Grossman guilty of first degree nurder, and
unani nmously recommended a sentence of death. The jury was
instructed on four aggravators: (1) during the course of a
robbery or burglary;® (2) nmurder commtted to avoid arrest; (3)
murder conmtted to hinder or disrupt |aw enforcenent; and (4)
hei nous, atrocious or cruel. These factors were established by
overwhel m ng evidence and upheld on appeal. The jury was
clearly instructed that their sentencing reconmendation was
entitled to great weight, and that each aggravating factor nmust

be proven beyond a reasonabl e doubt in order to be consi dered as

Gt ossman was not <charged with, or convicted of, any
underlying felony in connection with his nmurder conviction.
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a basis for their recomendation. They were also clearly
informed that before they recommended a sentence of death they
must find at | east one or nore aggravating factors were proven
beyond a reasonable doubt and determne that the proven
aggravators were sufficient to justify the death penalty. | f
they so concluded they should then consider whether the
aggravating factors outwei ghed the mtigating factors they found
to exist. Based upon the evidence presented and in accordance

with these directives, the jury unani mously reconmended t hat the

death penalty be inposed. Thus, the jury adequately

participated in the sentencing process. See Hildwin v. Florida,

490 U.S. 638 (1989).
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CONCLUSI ON

Grossman’s petition is successive and untinmely, and does not
of fer any reasonabl e basis for relief. Respondent respectfully
requests that this Honorable Court DISMSS and/or DENY the
Petition for Wit of Habeas Corpus filed herein.
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