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PRELI M NARY STATENMENT

This reply brief addresses argunents Il and |11 of M.
Grossman’s initial brief. As to all other issues, M.

Grossman stands on the previously filed initial brief.
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ARGUNVENT |

MR. GROSSMAN WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE PENALTY PHASE OF HIS TRIAL I N

VI OLATI ON OF THE SI XTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON AND CONTRARY TO THE
HOLDI NG | N W GG NS.

In Wggins v. Smith, 123 S.Ct. 2527 (2003) the Suprene

Court of the United States applied the Strickland standards to

i nvestigations in penalty phase cases. The Court held:

In Iight of these standards, our principal

concern in deciding whether Schlaich and

Net hercott exercised “reasonabl e

pr of essi onal judgnent ,id., at 691, 104

S.Ct. 2052, is not whether counsel should

have presented a mtigation case. Rather

we focus on whether the investigation

supporting counsel’s decision not to

introduce mtigating evidence of Wggins

background was itself reasonable.

Id. at 2536.
The 3.850 court in its order, did not address the issue of the
reasonabl eness of the investigation. The court nmerely stated:
“The Court finds that M. MCoun did a conpetent, effective
j ob of representing the Defendant at all phases of the trial.
Even if counsel were deened ineffective for the reasons stated
by the Defendant, such alleged ineffectiveness did not cone
close to being so prejudicial to the Defendant that it
affected the outcone of the case. The facts of this case

showed t he Defendant’s conduct to be so egregious that proof

of mtigating circunstances was extremely difficult.” (PCR



Vol . XVI - 2837). In light of the holding in Wggins, the

i ssue of the quality of the investigation merits review by
this Court.

Al t hough McCoun had spoken to Paul Melton, no mtigation
was di scussed. As per the attached affidavit of Paul Melton,
no one fromthe defense had ever asked Melton about Martin and
his famly. The decision not to call Paul Melton as a w tness
in penalty phase was a strategic choice, but is was based upon
an inconplete investigation, it is not unreasonable to have
asked a long time neighbor and relative by marri age about the
dynam cs of M. Grossman’s famly. Trial counsel’s contention
that he was “trying to find anybody that would say sonething
beneficial to him (Martin; G ossman), (PCHR. Vol. IIl - 287)
is self serving on the part of trial counsel. The 32
affidavits contained in the attached exhibit clearly proves
that trial counsel did not investigate the mtigation in this
case. Appellee’ s contention on page 14 and 15 of the Response
to Successive Petition that “Notably, while both attorneys
expressed concern that sone additional background w tnesses
had been di scovered, both attorneys al so acknow edged t hat
putting on additional mtigation probably would not have
changed the outcome of the case,” is contrary to the holding

in the recent case of WIllians v. Tavlor, 529 U. S. 362, 364,




120 S. Ct. 1495, 1498 (2000):

Al t hough not all of the additional evidence
was favorable to Wllianms, the failure to

i ntroduce the conparatively vol um nous
anount of favorable evidence was not
justified by a tactical decision and
clearly denonstrates that counsel did not
fulfill their ethical obligation to conduct
a thorough investigation of WIlIlians’

backgr ound.

Id. at 364 *1498.

The tactical decision to avoid negative testinony does not
negate the obligation to conduct a thorough investigation.
Appel | ee Counsel’s contention on page 18 of STATE S
RESPONSE TO SUCCESSI VE PETI TI ON FOR WRI T OF HABEAS CORPUS, in
regards to Berman’s belief that additional information about
Grossman’ s background as a young child, and even up to
thirteen years of age woul d have changed the jury
recommendation in this case, is addressed in Wggins:

The record of the actual sentencing

pr oceedi ngs underscores the

unr easonabl eness of counsel’s conduct by
suggesting that their failure to

i nvestigate thoroughly resulted from
inattention, not reasoned strategic
judgnment. Counsel sought, until the day
bef ore sentencing, to have the proceedi ngs
bi furcated into a retrial of guilt and a
mtigation stage. On the eve of
sentenci ng, counsel represented to the
court theat they were prepared to cone
forward with mtigating evidence, App. 45,
and that they intended to present such
evidence in the event the court granted
their nmotion to bifurcate. In other words,
prior to sentencing, counsel never actually
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abandoned the possibility that they would
present a mtigation defense. Until the
court denied their nmotion, then, they had
every reason to devel op the powerful
mtigation case possible.... Far from
focusi ng exclusively on petitioner’s direct
responsibility, then counsel put on a

hal f hearted mitigation case, taking
precisely the type of “shotgun” approach

t he Maryl and Court of Appeals concl uded
counsel sought to avoid. Wgqggins v. State,
352 Md., at 609, 724 A 2d, at 15. \hen
viewed in this light, the “strategic

deci sion” the state courts and respondents
all invoke to justify counsel’s limted
pursuit of mtigating evidence resenbles
nore post-hoc rationalization of counsel’s
conduct than an accurate description of
their deliberations prior to sentencing.
Id. at 2537.

Al t hough Berman admtted at the 3.850 hearing that be
believed that a jury could have easily found M. G ossnman
guilty of first degree nmurder based upon the evidence and that
it was clear that there was a |ikelihood of a second phase in
the trial, (PCHR Vol 111 291-292) his investigation consisted
of walking fromthe Crimnal Courts building to the Pinellas
County Jail which is within the sane conplex, and talking to
peopl e empl oyed at the jail. Clearly this conduct fell bel ow
an objective standard of reasonabl eness. It was MCoun who
i nvestigated Myra and Steven Martakas. As cited in the
original petition, Berman, the penalty phase attorney, relied
on McCoun’s work pre trial instead of going to M an,
interviewing | ocal witnesses, and generally doing the job
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expected of a penalty phase attorney. At the penalty phase of

the trial,

McCoun presented the testinony of Myra G ossman.

(R Vol. XV- 1346). As cited in the original petition, Berman

had never

the rel ati

met her. At the 3.850 hearing, M. MCoun detailed

ve involvenent of the attorneys in regards to the

penalty phase:

Q Let ne ask you this question. Wth reference to
you and M. Berman and the penalty phase of the
case, tell us what you did with reference to
preparation for that aspect of it.

A. | don’'t know what Ira did. | can tell you that
it wasn't a great deal. (PCHR Vol. | -37).

M. MCoun’'s frustration at Berman’s penalty phase

presentati

on is reflected in the follow ng testinony at the

3.850 hearing:

It should

during tri

Q Can you, as you sit here today,
characteri ze your penalty phase preparation
for Martin Grossman?

A | think it was — yes. As | sit here
today, the way | would characterize it
woul d be i nadequat e.

Q  How about his presentation?

A. | think I was pretty angry. | probably
shoul d have stayed out of the penalty phase
totally, but we hadn’t really devel oped
much of a penalty phase. M. Bernan was
out scrounging, trying to put it together

and it did not develop very well. (PCHR
Vol . | 39).
be noted that M. Berman was “out scroungi ng”

al. This is exactly what happened to the attorneys



in Wggins. Upon denial of their notion to bifurcate, the
W ggi ns def ense team abandoned the investigation and put
together a slap-dash mtigation case. In this case, upon
deni al of the notion to continue, due to M. MCoun’s busy
trial calendar and M. Berman’s inability to accept his
duties as penalty phase attorney, the investigation was
abandoned and a hal f-hearted attenpt at mtigation was
presented. At the 3.850 hearing trial counsels invoked the
“strategi c decision” defense to justify counsel’s limted
pursuit of mitigating evidence which resenbled nore post-hoc
rationalization of counsel’s conduct that an accurate
description of their deliberations prior to sentencing.
Under Wggins, relief is proper.

On pages 17 & 18 of Appellee’s response, she contends
that “Both trial attorneys recognized at the evidentiary
heari ng bel ow that putting on additional mtigating evidence
probably woul d not have changed the outconme in this case.”
This is but another “strategic decision” trial counsel seeks
to invoke to justify counsel’s |limted pursuit of mtigating
evidence and this conduct is expressly prohibited by Wggins.

Trial counsel’s failure to investigate M. Grossnman’s
drug history prejudi ced Grossman by depriving himof an

i nportant statutory mtigator. The affidavits show a shy,



wi t hdrawn child who, upon the death of his father and

gr andf at her, began using his nentally unstable nother’s
prescriptions. M. Gossman’s statenent “We are never going
to get high again” as detailed in the original petition,
shoul d have been investigated by trial counsel. M. G ossnan
contends that the investigation into possible statutory
mtigation and his background did not nmeet the m ninum

st andards of the profession. Opposing counsel points out
that there was a unani nous reconmendati on of death. M.
Grossman contends that had a proper investigation been done,
avai l abl e and conpelling mtigation would have been

di scovered. M. G ossman was prejudiced by trial counsel’s

i neffectiveness. Berman’s belief that additional informtion
about Grossman’s background as a young child, and even up to
thirteen years of age, would not have changed the jury
recommendation in this case, was based on ignorance. Bernman
had not investigated Grossman’s background; he did not
interview possible witnesses in New Port Richey or in

Hi al eah. Opposing counsel’s contention that the mtigation
was sinmply a parade of character witnesses is rebutted by not
only the wealth of historical information about the G ossnan
famly, but by the Affidavit of Sally Karoth. Karoth was a

qual ified expert witness and was prepared to testify as to



the effect of caring for a termnally ill famly nmenber has
on an i npressi onable young boy. Opposing counsel’s
conclusion that Grossman’s actions are not reasonably
mtigated by any newly proffered mtigation is nmerely her
concl usi on unsupported by fact. Relief is proper.

ARGUVMENT |11 |

THE FLORI DA STATUTE 921. 141 UNDER WHI CH MR. GROSSMAN

WAS SENTENCED TO DEATH | S UNCONSTI TUTI ONAL UNDER

RI NG V. ARI ZONA AND SHOULD BE APPLI ED RETROACTI VELY

IN MR. GROSSMAN' S CASE

Respondent erroneously urges this Court to deny M.
Grossman relief by arguing that his clains are procedurally
barred, that he is not entitled to retroactive relief, that
Ring did not invalidate Florida’s sentencing schene, and that
any possible error would be harm ess. Respondent is
incorrect in asserting that M. G ossman shoul d be denied
relief.

Respondent first argues that M. Grossnman’s challenge to
the constitutionality of his sentence is an issue that shoul d
have been raised on direct appeal. Respondents argument is

spurious because M. Grossnman’s clains are based on the

decisions of Ring v. Arizona, 536 U. S. 584, 122 S.Ct. 2428,

153 L. Ed. 2d 556 (2002); Apprendi v. New Jersey, 530 U.S. 466

(2000); Bottoson v. Moore, 833 So.2d 693 (Fla. 2002); and

King v. Moore, 831 So.2d 143 (2002). At the tinme M.
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Grossman’ s post conviction pleadings were filed, these cases
had not yet been decided and M. Grossman could not have made
the clains. Even though M. Grossman’s clainms are based on
cases recently decided, he did in his habeas petitions raise
clainms directed to the clains now raised. M. Gossman, in
his state habeas petition, in Claimll, raised a claimbased

on Caldwell v. M ssissippi, 472 U S. 320 (1985) directed to

the dilution of the juries responsibility in the sentencing
process. This claimwas also raised in Gound Vin M.
Grossman’s federal Wit of Petition of Habeas Corpus. Also
raised in Ground VI B. of that petition is a claimthat
Florida s sentencing schenme violates the Fifth, Eighth, and
Fourteenth Amendnents by inperm ssible shifting of the burden
to the defendant. Thus, Respondent is further incorrect in
asserting that M. Grossman’s clains should be procedurally
barred because they shoul d have been raised on direct appeal.
The clains were previously raised, are not procedurally
barred, and are preserved for review.

Respondent is incorrect in asserting that M. Grossman’s
claimis procedurally barred. Respondent suggests that this

Court should rely on Teague v. Lane, 489 U S. 288 (1989) in

consi deri ng whether Ring should be applied retroactively in

M. Grossman’s case. However, Teague applies to changes in



procedural rules and not changes in substantive rules. Ring,
as applied to M. Grossman’s case, is a change in substantive
| aw and t hus Teague does not apply in an anal ysis of whether
Ring is retroactive. Furthernore, the Teague standard is
applied in cases of habeas review in federal court and need
not be applied in state court review.

This Court applies the standard in Wtt v. State, 387

So.2d 922 (Fla. 1980) in determning retroactivity. In
applying the Wtt standard of this Court, Ring has
retroactive application in M. G ossman’s case. Respondent
erroneously urges this Court to reconsider the continued
applicability of Wtt and adopt the Teague standard as the
proper analysis for determning the retroactivity of R ng and
Apprendi. However, this Court determ nes retroactivity by
applying the standards set in Wtt. The standard in Wtt is
the appropriate standard to apply in M. G ossman’ s case.

Appl ying the appropriate standard to M. Grossman’s case
denmonstrates that he is entitled to the retroactive
application of Ring and Apprendi. The doctrine of finality
shoul d be abridged in M. G ossmans case because Ring and
Apprendi are sweeping changes that alter the procedural
under pi nni ngs of capital sentencing proceedings. Both Ring

and Apprendi emanated fromthe United States Supreme Court,
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are constitutional in nature, and constitute devel opnents of
fundanmental significance. The decisions substantively and
fundamental ly inpact M. Grossnman’s sentence and shoul d be
applied to M. Grossman’s case retroactively.

The Florida sentencing scheme dimnishes the jury s sense
of responsibility in the sentencing process in violation of

Caldwell v. M ssissippi, 472 U. S. 320, 105 S.Ct. 2633 (U.S.

Mss., 1985). In Caldwell, the Suprene Court held, “that it
is constitutionally inperm ssible to rest a death sentence on
a determ nation nmade by a sentencer who has been led to
believe that the responsibility for determ ning the

appropri ateness of the defendant’s death rests el sewhere.”

Id. at 329.

The jury’'s sense of responsibility in M. Grossman’s case
was di m ni shed when the jury was instructed to deliberate and
gi ve an advi sory reconmmendation to the court. Because the
jury was told that their verdict was advisory, and that the
j udge woul d be making the sentencing decision, the jury’s
sense of responsibility was dimnished in violation of
Caldwell. The dimnution of responsibility on the part of
the jury not only violates the precepts of Caldwell, but also
exacerbates the constitutional issues raised by Ring. M.

Grossman was sentenced by a judge, who had fina
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responsibility for sentencing only after a jury made a
sentenci ng recomendati on who was told, in effect, that their
recomendati on did not nean that nuch because the judge would
make the ultimate decision as to the sentence inposed. Ergo
the jury’'s sense or responsibility in their recomendation to
t he sentencing judge was di mnished in violation of Caldwell.

The State is incorrect in relying on Turner v. Crosby,

339 F.3d 1247 (11th Cir. 2003) to support their contention
that M. Grossnman’s Ring claimis procedurally barred and not
subject to retroactive application. The petitioner in
Turner, for the first time, raised his Ring claimin federal
court. Turner did not raise the claimin state court which
woul d have given the state court an opportunity to act on the
claim In failing to raise the claimin state court, Turner
failed to exhaust all remedies before raising the issue in
federal court. “A state habeas corpus petitioner who fails
to raise his federal clains properly in state court is
procedurally barred from pursuing the sane claimin federal
court absent a show ng of cause for and actual prejudice from

the default.” Turner at 1280 (quoting Bailey v. Nagle, 172

F.3d 1299, 1302 (11t" Cir. 1999)) Turner never raised a Sixth
Amendnent right to a jury trial claimin the Florida courts.

Because Turner failed to raise the claimand exhaust all
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avai l abl e renmedi es, he was procedurally barred from pursuing
the claimin federal court.

M. Gossman did raise his Sixth Anendnent claimin state

court, presently giving this Court an opportunity to act on
the claim and further preserving the issue for potenti al
federal review M. Gossman is not procedurally barred from
bringing his claimbefore this Court on the basis of the
holding in Turner. M. Gossman is conplying with the
di ctates of Turner regarding the doctrine of exhaustion of
remedi es and is not procedurally barred from asserting his
claim

M. G ossman was sentenced after the court found
statutory aggravators, which did not include a prior violent
felony, and after a jury, whose sentencing responsibility was
di m ni shed, nmade only an advi sory recomrendation to the
sentencing court. It is not known, nor can it ever be known,
which, if any of the aggravators recommended by the jury and
| ater used to sentence M. Grossman to death were proved
beyond a reasonabl e doubt. This is because juries in Florida
do not make specific findings regarding aggravators. The
jury nmade a recommendati on, and the judge proceeded to
enhance M. Grossman’s sentence from what woul d, at that

poi nt, have been a sentence of life to a sentence of death.
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Ring and Apprendi are changes in the |aw of sentencing which
precl udes exactly what happened to M. Grossman. His sentence
was unconstitutionally enhanced and he was sentenced by a
j udge who had the responsibility for finding the aggravating
circunmstances to support a death sentence. Ring and Apprendi
precludes a judge, sitting alone, from enhanci ng puni shnent
beyond that of the maxi num authorized by the jury verdict
al one. The deci sions are of fundanmental significance which so
drastically alter the underpinnings of Gossman’s death
sentence that “obvious injustice” exists. Witt at 925 Such
is a change in the | aw of sufficient magnitude to necessitate
retroactive application. l1d. at 931.

The State is incorrect in asserting that every federal
circuit court to address the issue of whether Apprendi is
retroactive has found that it is not retroactive. The Ninth

Circuit Court of Appeals, in Sumerlin v. Stewart, 341 F.3d

1082 (9" Cir. 2003) found that Ring, which is based on
Apprendi, should be applied retroactively. Thus, Apprendi has
retroactive application in capital sentencing.

The State is incorrect in asserting that any possible
error woul d necessarily be harnm ess under the facts of this
case. The jury was instructed on four aggravators: (1)

during the course of a robbery or burglary; (2) rnurder
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commtted to avoid arrest; (3) murder conmtted to hinder or
di srupt | aw enforcenent; and (4) heinous, atrocious or cruel.
Al t hough the jury unani nously recomrended a sentence of
death, the jury verdict did not indicate which, if any, of
t he aggravators were proved to the jury beyond a reasonabl e
doubt. The jury verdict only reflected a twelve to zero vote
but did not indicate which, if any, specific aggravators were
proved beyond a reasonabl e doubt. Regarding proof of the
i ndi vi dual statutory aggravators, none of the aggravators my
have been proved unani nously, and thus no specific aggravator
proved beyond a reasonabl e doubt. The jury could have
rendered split decisions as to each particul ar aggravator and
voted in the aggregate by | ot or sone other device. One can
only speculate as to which, if any, of the aggravators found
to exist by the sentencing judge were actually proved to the
jury beyond a reasonabl e doubt. M. G ossman was severely
prejudi ced by the sentencing in his case. The prejudice to
hi m was not harm ess but har nful

M. Grossman is not procedurally barred fromraising this
claim The sentencing schenme used to sentence M. Grossman i s
unconstitutional. The harnmful prejudice to M. G ossman can

only be cured by retroactive application of the holdings in

Ri ng and Apprendi.
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CONCLUSI ON

For the reasons set forth above and in his petition for
habeas corpus, M. G ossman respectfully requests this
Honor abl e Court to grant himrelief, vacate his death

sentence, and order a new penalty phase.
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