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PRELI M NARY STATENMENT

Respondent, James V. Crosby, Jr., Secretary, Florida
Department of Corrections, will be referenced in this brief as
Respondent. Petitioner, Richard Barry Randol ph, the defendant
inthe trial court, will be referenced in this brief as
Petitioner or Randol ph.

Al'l bol d-type enphasis is supplied, and all other
enphasis is contained within original quotations unless the
contrary is indicated.

STATEMENT OF THE CASE AND FACTS

Respondent woul d nake the follow ng addition to
Randol ph’ s statenent of the case and facts. This Court
recounted the facts of the case as follows:

M nnie Ruth McCol | um managed a Handy-\Way store in
Pal at ka, and Randol ph was a former enpl oyee of the
sane store. Shortly after 7 a.m on August 15, 1988,
Terry Sorrell, a regular custoner, and Dorothy and
Deborah Patilla, custodians of the store, observed
Randol ph, wearing a Handy-Way snock, | ocking the
front door. When the Patillas inquired about Ms.
McCol | um s whereabouts and why the store was | ocked,
Randol ph told themthat Ms. MCollum s car had

br oken down and that she had taken his car. He

i ndi cated that he had repaired her car and was

| eaving to pick her up. Randol ph then drove away in
Ms. MCollums car

The wonen tried the door and, finding it | ocked,
peered in through the wi ndow. They saw that the
security canmera in the ceiling was pulled down;
wires were com ng out of the trash can, which had
been tipped over; the area behind the counter was in
di sarray; and the door to the back room normally
kept open, was al nost conmpletely closed. Thinking
that something was awy, they called the sheriff's
of fice.

After breaking into the store, a deputy found Ms.
McCol  um I yi ng on her back, naked from the wai st
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down, with blood com ng out of the back of her head
and neck. She was breathing and nmoani ng slightly.
The deputy al so observed a knife beside her head.
Par amedi cs transported Ms. MCollumto the

hospi tal .

Dr. Kirby Bl and, a general surgeon, testified that
Ms. MCollumarrived at the *333 enmergency room
comat ose, and with her head massively beaten and
contused. She had nultiple skin breaks and skin

| acerati ons about the scalp, face, and neck and her
| eft jawbone was fractured. Dr. Bland indicated that
Ms. MCollum had knife |lacerations to the left side
of her neck that caused a hematoma around the heart.
There was also a stab wound in the area of the left
eye. Dr. Albert Rhoten, Jr., a neurol ogist,
testified that in twenty years of neurosurgica
practice he had not seen brain swelling so diffuse,
and he likened it to soneone who had been ejected
out of a car or thrown froma notorcycle and
received nmultiple hits on the head. Ms. MCol | um
died at the hospital six days after the assault.

After | eaving the Handy-Way, Randol ph drove Ms.
McCol lum s car to the home of Norma Janene Betts,
Randol ph's girlfriend and nother of their daughter.
She testified that he adm tted robbi ng the Handy-Way
store and attacking Ms. MCollum He told her that
he was going to Jacksonville to borrow noney from

t he manager of a Sav-A-Lot grocery store and cash in
lottery tickets. He prom sed to return to take Betts
and their daughter to North Carolina.

Betts also testified that while they lived in North
Carol i na Randol ph was a "nice young man" and was
enpl oyed. After they noved to Pal at ka, he began
socializing with the wong crowd, becane addicted to
crack cocaine, and changed altogether. On the
nmorni ng of the incident, she testified, Randol ph did
not appear to be under the influence of crack

cocai ne, but she did not know whether he had taken
any cocai ne between 11 p.m the night before and 6
a.m the nmorning of the incident.

Randol ph was arrested in Jacksonville at a Sav-A- Lot
store, while waiting for the nmanager to advance him
sone noney. After waiving his rights under M randa
v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16 L. Ed.2d
694 (1966), Randol ph gave a statenent to two Putnam
County detectives. Detective WIlliamHord testified
t hat Randol ph had said he had ridden his bicycle to
t he Handy-Way store with a toy gun, which he hid
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behi nd the store. He said he knew the routine at the
store, having worked there, and knew there shoul d be
approximately $1,000 in the safe. He planned to
enter the store unseen, open the safe, renove the
noney, and | eave while the manager was outside
checking the gas punps. However, the manager
returned and saw him He rushed her, she panicked,
and a struggl e ensued. Randol ph indicated that she
was "a | ot tougher than he had expected,"” but that
finally he forced her into the back room where he
hit her with his hands and fists until she "quieted
down. "

Randol ph tried unsuccessfully to open the store
safe. When M's. MCol lum started novi ng again, he
approached her. He said that she pulled the draw
string out of his hooded sweat shirt, which he then
wr apped around her neck until she stopped
struggl i ng. Randol ph then found a slip of paper with
t he conbi nati on of the safe. Unsuccessful in opening
it, he took the store's lottery tickets.

At this point, the victimstarted scream ng.
Randol ph again struck her until "she hushed."”
Because she continued to make noi ses, Randol ph
grabbed a small knife and stabbed her. He again
grabbed the string and "tried to cut her wind." To
make it appear as if "a maniac" had commtted the
crime, Randol ph said he then raped her. He put on a
Handy-Way uni form grabbed the store video canera
out of its mount and put it into the garbage. He
took Ms. MCollum s keys and | ocked the store
before | eaving in her car.

On the way to Jacksonville, Randol ph stopped at
several convenience stores where he cashed in
winning lottery tickets and di scarded the | osing
tickets, and at a McDonal d's where he di sposed of
hi s bl oodst ai ned cl othing and shoes. The sheriff's
det ectives recovered the lottery tickets and
articles of clothing when they returned to Putnam
County wi th Randol ph.

During the penalty phase, the state called the

medi cal exam ner, who testified that Ms. MCol | um
died as the result of severe brain injury. He al so
descri bed the *334 extensive bruises to Ms.
McCol | um depi cted by a series of photographs.

Randol ph presented the testinony of Dr. Harry Krop,
a psychol ogi st who exam ned Randol ph. He opined that
none of the statutory mtigating circunstances
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exi sted, although several nonstatutory circunstances
nost |likely contributed to the offense. He testified
t hat Randol ph, who was adopted when he was five
nmont hs ol d, had problens getting along with people
in school, and his behavior problens caused himto
be referred to psychotherapy for a year in the third
grade. Hi s nother was enptionally unstable and was
hospitalized for psychiatric reasons on a nunber of
occasions, and his father was physically abusive,
and adm ni stered discipline by tying him and beating
himw th his hands, a broonmstick, and a belt.

Despite his enotional deficiencies, Randol ph
graduated from high school. He received an honorabl e
di scharge fromthe Arny; however, he started using
drugs during his service, including marijuana and
cocaine. In 1984 he began using highly-addictive
crack cocaine. Dr. Krop testified that, unlike

al cohol intoxication, crack cocaine's effects are
not readily apparent fromnmerely | ooking at a
person. \When someone regularly uses crack cocai ne,
the effects of the drug stay in the blood; one's
personal ity and behavi or are affected, not
necessarily by an i mmedi ate ingestion of the drug,
but rather by its use over tinme. He believed that
Randol ph' s abnornmal personality was greatly

i nfluenced by his drug addiction at the time of the
of f ense.

Dr. Krop further testified that Randol ph regretted
what had happened; he was ashanmed and enbarrassed
that he had | ost control, and was renorseful about
what he had done. The psychol ogi st believed that
Randol ph had not hi ng against Ms. MCollum that he
fully intended only to enter the store and steal the
nmoney while she was outside, but that things
happened that caused himto panic. He concluded that
Randol ph's crim nal behavior was influenced by his
drug addi ction.

The jury found Randol ph guilty of first-degree

mur der, armed robbery, sexual battery with force
likely to cause serious personal injury or with a
deadly weapon, and grand theft of a notor vehicle.
[ FN2] The jury recomrended the death penalty by a
vote of eight to four. The judge accepted the jury
recomendati on and i nposed the death penalty,
finding four aggravating circunstances, [FN3] no
statutory mtigating circunmstances, and two
nonstatutory mtigating circunstances. [FN4]



FN2. The trial court inposed a sentence of nine
years' incarceration on the armed robbery count, and
twenty-seven years' incarceration on the sexual
battery count, to run concurrent with the sexua
battery term No sentence was inposed on the
conviction for grand theft.

FN3. Murder during conm ssion or flight after

conm ssion of a sexual battery, section
921.141(5)(d), Florida Statutes (1987); mnurder
commtted to avoid or prevent |awful arrest, section
921.141(5)(e), Florida Statutes (1987); nurder
commtted for pecuniary gain, section 921.141(5)(f),
Florida Statutes (1987); nurder especially heinous,
atrocious, or cruel, section 921.141(5)(h), Florida
Statutes (1987).

FN4. Randol ph possesses an atypical personality
di sorder and expressed shame and renorse for his
conduct .

Randol ph v. State, 562 So.2d 331, 332-34 (Fla. 1990).

ARGUMENT
Jurisdiction
This Court has jurisdiction pursuant to Article V,
section 3(b)(9) of the Florida Constitution.
CLAIM
WHETHER RANDOLPH CAN USE THE | NSTANT HABEAS
PETI TI ON TO CHALLENGE THE CONSTI TUTI ONALI TY

OF FLORI DA’ S DEATH PENALTY STATUTE UNDER
APPRENDI / Rl NG?

St at ement of the Issue
Respondent restates the issue because Randol ph’s
formulation is not posed in the formof a neutral question
whi ch franmes the issue to be decided by this Court.

Ar gunment



A.  Randol ph should not be allowed to use his Habeas Corpus
Petition to raise a question which could have been, shoul d
have been, or was raised on appeal.

Al t hough Randol ph attenpts to characterize the issue he
rai sed on direct appeal as having sought relief under the
Si xth Anendnent, to sonmehow make the Supreme Court’s recent

ruling in Ring v. Arizona, 122 S.C. 2428 (2002), applicable,

he actually argued that “the Ei ghth Amendnent chall enge nade
in this issue on appeal is significantly different, in that
this issue chall enges the consistency of inposition of the
death penalty follow ng appellate review by this Court.”
(Initial Brief at 53)(enphasis in original). Clearly, Randol ph
was not appealing the lack of witten findings by the jury
under the Sixth Anendment, but, rather, under the Eighth
Amendnent. Therefore, Ring’'s application of the Sixth
Amendnment principle in Apprendi to capital cases has no

rel evance to the Ei ght Amendnent issue Randol ph raised on

di rect appeal.

Nonet hel ess, “[a]s [this Court] held in Parker, ‘habeas
corpus petitions are not to be used for additional appeals on
guestions which could have been, should have been, or were
rai sed on appeal or in a rule 3.850 notion, or on matters that
were not objected to at trial.’ Parker 550 So.2d at 460. Thus,
[this Court should] find that this claimis procedurally
barred because [Randol ph] is inmproperly attenpting to obtain a

second appeal of issue that were raised or should have been



raised in his prior 3.850 notion and appeal .” Bottoson v.

State, 813 So.2d 31, 35-6 (Fla. 2002)(quoting Parker v.
Dugger, 550 So.2d 459, 460 (Fla. 1989)).
B. Ring is not inplicated in Florida.

Ri ng, an extension of the Suprenme Court’s holding in
Apprendi v. New Jersey, 530 U. S. 466 (1999), to death penalty

cases, is not inplicated in Florida, because the maxi mum

penalty for a capital felony in Florida is death. See e.q.,

Porter v. Crosby, 840 So.2d 981 (Fla. 2003) (noting that this
Court has repeatedly held that the maxi num penalty under the

statute is death), reh’ g denied, (Mar. 13, 2003). See also

Bottoson v. More, 833 So. 2d 693 (Fla.), cert. denied, 123 S.

Ct. 662 (2002)(rejecting the claimthat Florida' s capital

sentenci ng schenme is unconstitutional under Ring v. Arizona,

122 S. Ct. 2428 (2002), and Apprendi v. New Jersey, 530 U. S.

466 (2000).
C. Ring is not subject to retroactive application on
col l ateral review.
Randol ph’s reliance on Ring is msplaced, because Ring
has no application to cases not on direct review.

Decided in June 2002, Ring, and its holding that
a jury, not a judge, nust make any factual findings
whi ch increase a sentence frominprisonnent to
death, is not inplicated in this case. The Suprene
Court did not, and has not, expressly made the
ruling in Ring retroactive. See, e.qg., R ng, 122
S.Ct. at 2449-50 (O Connor, J., dissenting) (noting
that current state death row inmates will not be
able to invoke the principles of Ring and citing
Teague v. lLane, 489 U. S. 288, 109 S.Ct. 1060, 103
L. Ed.2d 334 (1989)). Absent an express
pronouncenent on retroactivity fromthe Suprene
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Court, the rule fromRing is not retroactive. See
Tyler v. Cain, 533 U.S. 656, 663, 121 S.Ct. 2478,
150 L. Ed.2d 632 (2001) (holding that "a newrule is
not 'made retroactive to cases on collateral review
unl ess the Supreme Court holds it to be
retroactive") (quoting 28 U S.C. S 2244(b)(2)(A)).

Moore v. Kinney, 320 F.3d 767, 771 n3 (3'¢ Cir. 2003). Further

as explained recently by the Eleventh Circuit Court of
Appeal s:

Just as Apprendi "constitutes a procedural rule
because it dictates what fact-finding procedure nust
be enployed,” United States v. Sanders, 247 F.3d
139, 147 (4th Cir.2001), cited with approval in
McCoy, 266 F.3d at 1256, Ring constitutes a
procedural rule because it dictates what
fact-finding procedure nust be enployed in a capital
sentenci ng hearing. Ring, 536 U S. at 609, 122 S. Ct.
at 2443. Ring changed neither the underlying conduct
the state nmust prove to establish a defendant's
crime warrants death nor the state's burden of
proof. Ring affected neither the facts necessary to
establish Florida's aggravating factors nor that
State's burden to establish those factors beyond a
reasonabl e doubt. Instead, Ring altered only who
deci des whet her any aggravating circunstances exi st
and, thus, altered only the fact-finding procedure.

Qur conclusion that Ring announces a procedural rule
is bolstered by Ring's status as an extension of
Apprendi. We agree with other courts who have

concl uded that because Apprendi was a procedural
rule, it axiomatically follows that Ring is also a
procedural rule. As the Arizona Suprenme Court aptly
has stated: "Logic dictates that if Apprendi
announced a procedural rule, then, by extension,
Ring ... did also.” Towery, 64 P.3d at 832-33 (also
simlarly noting that "Ring ... extends Apprendi's
interpretation of the Sixth Anendnent to the capital
context"); cf. Cannon v. Mullin, 297 F.3d 989, 994
(10th Cir.2002) (concluding, in the context of a
successi ve habeas petition, that "[i]t is clear ...
that Ring is sinply an extension of Apprendi to the
death penalty context"). [FN31]

FN31. The Suprenme Court specifically described

Apprendi, on which Ring is based, as a procedural
deci sion: "The substantive basis for New Jersey's
enhancenent is thus not at issue; the adequacy of



New Jersey's procedure is."” Apprendi, 530 U S. at
475, 120 S.Ct. at 2354 (enphasis added). Numerous
courts addressing Apprendi's retroactive application
consistently conclude that Apprendi announced a
procedural rule. See, e.g., MCoy, 266 F.3d at 1256
(listing cases); Towery, 64 P.3d at 832-33 (sane).

*k k%%

Ring is based on the Sixth Amendnment right to a jury
trial and not on a perceived, nmuch | ess docunented,
need to enhance accuracy or fairness of the fact-
finding in a capital sentencing context.

Turner v. Crosby, 2003 W. 21739734 (11t" Cir. July 29, 2003).

But see Summerlin v. Stewart, 2003 U S. App. LEXIS 18111 (9th
Cir. Sep. 2, 2003)(basing retroactivity under Teague in |arge
part on a finding that application of the result in R_ng would
greatly enhance the accuracy of Arizona’s sentencing process
due to the “orderly presentation of evidence and argunent” in
penalty phases in jury trials, and because it would apply to
all of Arizona' s death penalty cases).

Mor eover, the Ring decision is not retroactively

appl i cabl e under Wtt v. State, 387 So. 2d 922, 929-30 (Fl a.

1980). Under Witt, Ring is not retroactively applicable unless

it is a decision of fundanmental significance, which so
drastically alters the underpinnings of Randol ph’s death

sentence that “obvious injustice” exists. New v. State, 807

So. 2d 52, 53 (Fla. 2001), cert. denied, 122 S.Ct. 2626
(2002). In determ ning whether this standard has been net,
this Court must consider three factors: the purpose served by
t he new case; the extent of reliance on the old |l aw, and the

effect on the adm nistration of justice fromretroactive



application. Ferguson v. State, 789 So. 2d 306, 311 (Fla.

2001). The First District Court of Appeal recently conducted
this anal ysis and concl uded that:

(1) the Apprendi ruling does not operate to prevent
any individual m scarriages of justice, (2) the
courts have | ong-enjoyed the freedomto find

sent ence- enhancing factors beyond a preponderance of
t he evidence, and (3) retroactive application of the
rule would result in an adm nistrative and judici al
mael strom of postconviction litigation, we hold that
t he deci si on announced in Apprendi is not of
sufficient magnitude to be fundanmental |y
significant, and thus, does not warrant retroactive
st at us.

Hughes v. State, 826 So.2d 1070, 1074-75 (Fla. 1st DCA 2002)

(certifying the question “Does the ruling announced in
Apprendi v. New Jersey, 530 U S. 466, 120 S.Ct. 2348, 147

L. Ed. 2d 435 (2000), apply retroactively?”); see also Figarola

v. State, 2003 W 1239911 (Mar. 19, 2003).

D. Ring has no application to the facts of this case.

Ring, should it ever be applied retroactively, has no
application to the facts of this case, because Randol ph’s
death sentence was based in part on his convictions for arned
robbery, sexual battery with force likely to cause serious
personal injury or with a deadly weapon, and grand theft of a
motor vehicle, all of which were charged by indictnment' and

found unani mously by the jury.? See Jones v. State, Nos. SCO1-

!Original Trial Record at Vol. I, pp. 11-12.

2 Randol ph, 562 So.2d at 334.
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734 & SC02-605 (Fla. May 8, 2003)(citing Bottoson v. Mbore,

833 So.2d 693, 723 (Fla. 2002)(Pariente, J., concurring in
result only) (explaining that “in extendi ng Apprendi to
capital sentencing, the Court in Ring did not elimnate the
‘“prior conviction exception”)).

Randol ph argues that relying upon contenporaneous felony
convictions to deny himthe benefit of Ring is
unconstitutional because Florida s statute requires three
findings before a defendant is eligible for a death sentence:
the sentencer (1) nmust find the existence of at |east one
aggravating circunstance, (2) nust find that sufficient
aggravating circunstances exit to justify inposition of death,
and (3) nust find that there are insufficient mtigating
circunmstances to outwei gh the aggravating circunstances.
(Petition at pp. 25-26). However, notw thstanding the
exception for prior jury findings, Florida s sentencing
process is a way to satisfy the Ei ghth Anendnment and protect
agai nst capricious and arbitrary sentences, and does not
translate into a constitutional analysis for Sixth Anmendnment
pur poses. The “three stage process” identified by Randol ph
narrows the class of defendants already subject to the death

penalty by virtue of their conviction. See e.qg., Porter v.

Crosby, 840 So.2d 981 (Fla. 2003) (noting that this Court has
repeatedly held that the maxi num penalty under the statute is

death), reh’g denied, (Mar. 13, 2003). It does not increase

the punishnment, it nerely limts the selection of a death
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sentence to a portion of those who have al ready been found
eligible to receive that sentence.

CONCLUSI ON

Wherefore, the State, based on the foregoing argunents
and authorities, respectfully requests that this Honorable

Court deny the Petition for Wit of Habeas Corpus.
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